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The Constitutional Perspective of
Administrative Law in Pakistan

Prof. Dr. Dil Muhammad*

Constitutional History of Pakistan

Pakistan emerged on the world map, as an independent state, on 14th
August, 1947. Prior to 1947, it formed part of British India which was a
colony under the East India Company and later under the British Crown.
The East India Company which was established in 1600 started its business
in India in 1613 by establishing a factory at Surat. By 1643 they were
established on the east coast at Masulipatam and Madras, with a factory up
the Hoogli river for the Bengal traffic.®). The profits were enormous and so
was the company’s influence in the area. From the purchase of Zamindari
rights, in three villages of Bengal in 1698, to the annexation of Punjab and
Sindh during the middle of 19th century, it was a long and unscrupulous
march which brought the whole of India under the political control of the

East India Company.

After the unsuccessful War of Independence (1857) which the
Englishmen preferred to term as the “Mutiny” or the Soldiers” Revolt, the
British Government assumed the direct control of the Subcontinent in 1858
and thereafter ruled it for about a century. Starting with the Government of
India Act, 1858, various constitutional instruments were enacted by the
British Parliament.® The last such enactment was the Government of India
Act, 1935. The Indian Independence Act, 1947, the legal instrument which
brought an end to the colonial rule, continued the existing constitutional
set up with necessary modifications.

The first constitution was enacted in 1956 but it was a short lived
Constitution.® President Iskander Mirza abrogated the Constitution in 1958
and, imposed martial law throughout the country and, a few weeks later,
the Supreme Court of Pakistan declared this change valid in the historic
but controversial case of State v. Dosso.?). The President appointed the

*  Professor of Law, Principal, University Law College, University of the Punjab, Lahore.
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f, General Muhammad Ayub Khan, as the Chief
Martial Law Administrator, who a few days later, deposed the Presidepy

F a If assumed that high office.® Thereafter, he ruled the country
‘icil?lcciulll&l;l?;fautal law for about three and half years and ?r()mulgated anew
constitution in March 1962. Ayub Khan Cﬂl.ﬂl"llf‘d as l resident under the
new constitution which established a prt.?mdvntm‘l .‘iyw.s’t‘vm (>.f gOvVernment
in the country. Towards the end of 1968 dlsturbam_(?s Stdl’tf‘.d-ln ther_ country
and in March 1969 President Ayub Khar*f remgned his ()ff:(:ff. The
Commander-in-Chief, General Yahya Khan, did nqt allow the constitution
to run its course and stepped in to assume thg 0ff1cej of the President. H.
abrogated the Constitution and imposed martla.l law in the country. Under
his martal law regime the elections wee held in 1970, bgt the transfer of
power to the elected representatives brought ab(?ut a serious Fonﬂict, and
after a bloody civil war and foreign intervention the province of East

Pakistan became independent as Bangladesh.

Commander—in-Chle

The civil government was established over the West Pakistan in 1971
and Mr. Z.A. Bhutto, as leader of the majority party in West Pakistan, took
over the control of the government as President and Martial Law
Administrator. An Interim Constitution, which was promulgated in April,
1972, brought an end to the martial law.® The permanent Constitution was
enacted in 1973 and worked well for a few years.

The first general elections under this Constitution were held in March,
1977. The ruling party won a landslide victory but the opposition parties
refuse;d toaccept the results and alleged that the same were obtained through
massive rigging. A country wide agitation was started by the opposition
which caused enormous loss to the lives and properties of the citizens. The
government Fook all possible measures and even proclaimed martial law
H;t};e fe‘.N major cities but all went in vain. The end result was the overthrow
;)IS:) erg“iﬂ,lan government by the Army Chief, General Ziaul Haq, who
- aIZ; ofﬂ alfsrfgi ma(itlal lavY. The.e constitution was not abrogated this tim_e,
by the Sugremfén ed: This action of the Army Chief was declared valid
he ruled the cou t(;;lftthlrlz)seﬁum Nusmt Bhutto v. Chief of Army Staff,” and

gh martial law for eight years,

~ The next general ele
revived after substantj

established and the mar

Clti()ns were held in 1985, the Constitution W2
al amendments, a civilian government wa3

tial law was lifted towards the end of 1985 Th
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amendments were ratified by the new Parliament by the Constitution
(Elghth) Amendment Act, 1985, Some of the important features of the
present constitution which are relevant in the context of administrative law
are briefly discussed here,

Rule of Law

Pakistan appears to be the only Commonwealth country which
provides a constitutional guarantee of rule of law. Introduced in Article 2
of the 1962 Constitution, this guarantee is now available under Article 4 of
the present Constitution, which is enforceable through the constitutional
jurisdiction of the High Courts under Article 199. Article 4 provides:

1)  to enjoy the protection of law and to be treated in accordance with
law is the inalienable right of every citizen, wherever he may be, and
of every other person for the time being within Pakistan.

13

in particular.

a) no action detrimental to the life, liberty, body, reputation or
property of any person shall be taken except in accordance with

law.

b)  no person shall be prevented from or be hindered in doing that
which is not prohibited by law; and

c)  no person shall be compelled to do that which the law does not
required him to do.

Moreover, Article 5 makes obedience to law and the Constitution “an
inviolable obligation of every citizen wherever he may be and every other
person for the time being within Pakistan”,

Fundamental Rights

All the Constitutions of Pakistan have provided some basic rights to
the people. The present Constitution contains a list of Fundamental Rights

which includes freedoms of speech,® religion,® movement,®? assembly®)

and association.®? There are also provisions for the protection against
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- \ Al l\) ‘1) . \
arbitrary arrest and dele nbion, S retrospective punishiment, ™ self
. . . . \ 144 v Iy 1 ’
incrimination and doubl punishment ™ The g b to eqaality before law
or the equal protection of Taw is also protected by the Conatitation 0o e
froedom of trade, business and professont and the freedom 1o quire
. . . welo M o ofve ‘ !
hﬂld ﬂnd dl.‘\l‘ﬂ»‘ﬂ\ 0] .}HUIN ||\ RN j',l\" I‘I"' llllll!l (l lll(i‘t‘t 1oy /.\||')/ l,\W
‘\\'hi\‘h iS in \‘01\“1\‘1 \\'llh llll‘ [ulllldnlm‘lll.\l |\|)v'|||q 15 vord (o e crlent Of 11
repugnancy.t” Some of these rights canbe saspended by the deciation of
emeTgency while the remedies for the enforcement of other ity can e
3 . J ' LFTPRYSY ' (: J .
suspended during the emergency by a Presidential order to that effecy oo
The Supreme Court® and the High Courts?) are vested with the
power to issue necessary orders for the enforcement of these Fundamental

Rights.
Principles of Policy

The Constitution has outlined a few principles of policy, and makes it
the responsibility of every organ and authority of state to act according to
these principles in so far as they relate to the functions of an organ or
authority. Although, these principles are not enforceable through the Courts,
yet the government cannot altogether ignore them. Article 29(3) makes it
incumbent on the President and every provincial Governor to lay before
the National Assembly and the Provincial Assembly, respectively, a report
on the observance or implementation of these principles. This clause also
ensures the making of provisions in rules of procedure of the Assemblies
for the discussion on such reports. These principles are enumerated 1n
chapter 2 of Part-II covering Articles 38-40. Some of these principles,
enumerated below, have significant relevance in the present context.

Article 37 provides for the promotion of social justice and eradication
of social evils. Under this Article the state is required to:

a)  promote, with special care, the educational and economic
interests of backward classes or areas;

b)  remove illiteracy and provide free an compulsory secondary
education within minimum possible period;

¢)  make technical and professional education generally available
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